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Introduction

Intellectual Property Rights legislation and thudliey of a country to enforce these rights are
factors that influence decisions of multinationampanies on location of their investment including
research and development activities and decisibnmamlucers on the mode of entering the target
market. The quality of national IPRs laws and pcast determines whether the country attracts
innovative foreign direct investment and promotesdstic development of high technology industry.

International protection and enforcement of IPRa complementary element to the matrix of
national systems. As global companies and otheresstul producers operate internationally, they are
pursuing a stable, reliable and transparent busieegironment regulated by enforceable legislation,
including IPRs laws, at all markets. They lobbythis sense their governments and as a result, IPRs
became in last fifteen years a subject to somenat®nal trade agreements or to numerous bilateral
agreements.

While the international agreements on various categ of IPRs protection date from the
beginning of the 20 century, the establishment of the World Trade @izgion (WTO) confirmed
the need for an effective enforcement of IPRs, asegequisite for a fair and free trade. Since then
IPRs as an important aspect are incorporated aledhe bilateral preferential trade agreementsal Go
of these provisions is to provide a legal environimat the market of trade preferential partners,
similar to the one that companies find in the ared®Rs protection and enforcement at their doroesti
markets. It is obvious that such an environmeiuising namely by developed countries with a high
level of IPRs legislation, leaded by the EU and USA

The most important business related issue is attefé enforcement of IPRs — without it,
business is threatened at domestic and foreign etsatky important trade losses related to loss of
exclusivity, loss of the market and loss of thedisiity in consumers” eyes. Even if IPRs are #dfie
in which very many countries do not recognize tlhdé related aspects and do not tend to implement
them into their trade legislation and into committseon preferential market access, we can suppose
that they will become very soon an obvious paraf trade arrangement. It is the reason why this
paper studies the concept of IPRs in trade agretsmés a case is used the approach of the European
Union, because IPRs became the 1st December 26886r-the Lisbon Treaty has been signed by the
last EU Member State - an exclusive competenceiwit) Common Commercial Policy. It had
impacts on the task of the European Commission (#&@)n the IPRs field that become more easily
pursuable.

Before the Lisbon Treaty, IPRs were one of theaked mixed competences, what meant that
agreements on trade related aspects of intelleptoglerty rights came in force only after all the E
Member States (national Parliaments) ratified ite process of mixed agreements gave the Member
States (MS) an opportunity to influence such ageses more significantly - in the stage of
negotiations and during the national procedureatification. Since the 1st December 2009, the last
possibility to influence agreements with trade teddlaaspects is open in the Council and European
Parliament procedures. National legislators do Imawe even any chance to intervene into the
negotiations and approval of such an agreementmggsain the Common Commercial Policy have
been already projected into the negotiations ofEheopean Commission that has now much more
space for its initiatives in pursuing IPRs into tilateral, plurilateral and bilateral agreementeeT
mentioned underlined my attempt to analyze theettiractivities of the EU-EC at various forums and
to identify intentions behind them.

Multilateral Trade Agreement
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The most important multilateral trade agreemenpmotection and enforcement of IPRs, to
which the EU and its 27 Member States is a menibéine Trade Related Intellectual Property Rights
Agreement, TRIPS, that is in force together with cther WTO agreements since 1995. TRIPS
Agreement provided for different periods for itsplementation into national legislation of the WTO
developed and developing members, but nowadayg)ealWTO members with an exception of Least
Developed Countries (LDCs) should have a natioegislation that grants a minimum standard of
protection and enforcement of all categories of dPBopyright and neighboring rights, patents,
industrial designs, trademarks, geographical initina, lay-out design of integrated circuits,
undisclosed information and know-how.

The TRIPS agreement is a basis for a discussi@eadral topics that could lead in the future
to an amendment of some provisions of the agreeri@st of all, there is claim of some developing
countries, namely Brazil, to implement an obligatfor providing - in patent applications - origifi o
genetic resources and traditional knowledge in eofion to the innovation. This information should
be followed by benefit sharing, what will ensureetain financial income namely for developing
countries. EU is within this topic in an antagoigigiosition: some MS, namely those with a strong
research oriented industry and high number of patpplications, do not agree with the mentioned
request and do not want to accept it until the ggees on equitable benefit sharing are designed. Fo
other MS, the publication of the origin of genetisources is not a problem, but they do not conside
it neutrally — on the contrary, they support ittley have an interest in another issue bound itvth
in the discussion of higher level of protection g@ographical indications Gls). In the discussions
Gls, it is possible to obtain — on a reciprocalidassupport from the countries asking the publcat
of genetic resources origin. With the view to th&rinal situation, EU proposes a compromise: ,legal
effects of the publication of the origin of genetsources outside of the patent law“. The EU stippo
to the request of Brazilian initiative became appé#y one of the positive stimuli for the re-staft
negotiations on preferential trade agreement EUchiair.

Origin of genetic resources requirement is bouit @Is in two aspects: the mandate in the
current round of negotiations on trade liberalmati Doha Development Agenda, provides for
negotiations on establishment of a system for icatibn and registration for Gls on wines and $giri
EU promotes establishment of a register with legfdcts that should be reflected in the amendment
of the TRIPS agreement. Gls registration will eraBlls owners to enforce in all WTO countries
protection against unfair use of their Gls likenggsit as a trademark. The second aspect is the EU
interest in enhancing the level of Gls protectiondther products, as they — according to the TRIPS
agreement — enjoy lower protection against misbssed only on the ,consumers misleading®
concept. If EU succeeds in extension of the higkllef Gls protection of products other than wines
and spirits, these Gls would be included into thentually established Gls registration system, what
would have important trade impacts and it wouldwallEU to eliminate Gls issue from bilateral
negotiations on preferential trade agreements.

With the aim to put over EU interests at multifatdevel and as a consequence, to facilitate
bilateral negotiations, EU came with an initiatteeopen at the WTO a discussion on enforcement of
IPRs. IPRs enforcement and boarder measures asiex liar importation of goods infringing IPRs, is
a problem of many states, namely in effectivenes$ speed of enforcement measures. TRIPS
agreement — being more than 16 years old - doesrefletct the current level of information
technology and internet that are used for the liRRimgement very often.

ACTA Agreement

The Anti-Counterfeiting Trade Agreement (ACTA)asplurilateral agreement that text has
been negotiated among Australia, Canada, EU, J&mrh Korea, Mexico, Morocco, New Zealand,
Singapore, Switzerland and USA, and the negotidiiushed in 2010. The agreement is composed
from following sections: Civil Enforcement, Bordbteasures, Criminal Enforcement, Enforcement
Measures in the Digital Environment, Internatio@aloperation and Enforcement Practices. It is not
yet in force, waiting for ratification in signatocpuntries.

The goal of the Agreement is to set up a basisfoeffective combat against proliferation of
IPRs infringement, not only in individual countrjdsit also in extension on exportation, re-expod a
transfer of goods through the territories of thgnatories. Need for such an agreements is a
consequence of very many problems that businesss fat relation with IPRs protection and
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enforcement at third territories and of the prestionpthat IPRs protection and enforcement are a
necessary conditions for trade and sustainableafjleibonomic development. EU declared this
agreement being an important part of the Europeanris 'Lisbon Agenda' for building a European

knowledge economy.

The ACTA attracted attention of all the civil setyi, namely because it had been negotiated in
a secret mode. On the pressure of non-governmassaliations, business and European Parliament,
the text had been published by the European Conunidga the last stage of negotiations. The
agreement should have been stronger IPRs enfortgurmrision that it is in the end. It should have
contained also punitive measures against potetRi@s infringers (disconnections from internet)
without adequate court oversight or due procedseidears concerned measures also against copying
for own use. A threat for producers and exportéigeneric pharmaceuticals was a possibility toeseiz
medicines at the boarder of any transit countryyliich the pharmaceutical is under patent protactio
even without any patent infringement in the countrproduction or importation and consumption.

ACTA is introduced now as a catalogue of best fmas that help members to fight
effectively with IPRs copying and infringement.i#t a new international standard: its basis is the
TRIPS agreement, but enforcement aspects are #isgrggl. Besides civil and criminal enforcement,
ACTA contains also a detailed and effective mectranfor international cooperation in the IPRs
fields.

The agreement does not establish new IPRs, it maesarrow or extend the existing ones, it
does not authorize customs officers to examineetriiggage or personal electronic devices and it
should not influence transit of legally producedhgc pharmaceuticals, as the border measures do
not comprise patents. New standards are, howestned in the internet related areas and a minimum
level of their harmonization is established.

From the EU legislation perspective, ACTA formektmodes that could be used by IPRs
holders while seeking judicial enforcement at bosde within internet; the EU legislation will nbe
substantially amended.

Negotiations on ACTA agreement, from the EU phaas been facilitated, if not enabled, by
the changes in the EU Common Commercial Policy, elanby establishing exclusive EU
competences over trade related aspects of IPRis. iighly probable that such a controversial
agreement as ACTA, which concrete consequencedificellt to be estimated, would not have been
ever approved by individual EU Member States.

Individual EU Member States were not allowed tdipgate actively in ACTA negotiations —
they were informed about the text of the agreenadomgside with the European Parliament at the
almost last stage of negotiations. They might loeydver, concerned by implementation of the ACTA
agreement - it will be submitted to the Common Caruial Policy rules, because it istiaade
agreement. It means that all parts including the criminalvland border measures parts will be
implemented into the EEcquis through EU Regulations and no national legislatoih be voted by
national Parliaments.

EU-South Korea FTA

Free Trade Agreement EU- South Korea that has approved by the European Parliament
as the first trade agreement under the Lisbon ¥remaiters in force the 1 July 2011. It contains
relatively strong IPRs provisions.

The most important provision is the extension bf tpatent protection period for
pharmaceuticals, and protection of so called ufaied information, which reflects EU interests.eTh
mentioned protection for pharmaceuticals is caegpplementary Protection Certificate, which is an
extension of 5 or 5 and half years above 20 yefgeoeral patent protection. It is a part of the EU
legislation and it compensates owners of pharmaadsitpatents for the long time needed to obtain
marketing approval for their product. It extends ffatent monopoly and enhances a profitability of
means invested into the research. In addition, ialsecordance with the EU legislation, protectién
10 years is introduced for undisclosed informafidata exclusivity, usually results of clinical g
that cannot be used by generic pharmaceutical indus

As EU and South Korea are both signatories of AlRTA agreement, it has not been
apparently difficult to introduce into the bilateteade agreement the same provisions as are talfou
in ACTA — namely criminal prosecution for IPRs imfgement at internet. The FTA is in some parts
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much broader: it contains, except of reciprocalycigiit and neighboring rights and trademark
protection, also protection of design, servicesidmaarks, lay-out design of integrated circuits,
geographical indications, and protection of plaatieties. The Agreement deals also with such
delinquency as crime of “aiding and abetting” caglyt and trademark infringement on a commercial
scale, covers broadcasters right to prohibit furdiesemination to the public for free and includes
searches and seizures of goods at boarders upaestegf right holders.

Trade Agreementswith Latin America Countries

In 2010, EU finished negotiations on the AssooiatAgreement with a group of Central
America countries that includes Costa Rica, Gualen&alvador, Honduras, Panama and Nicaragua.
Free Trade Agreement is one of pillars of the Asgmn Agreement and it includes also a part
dedicated to the IPR protection and enforcement. dtidceeded to introduce some important
commitments that not only enhance the level of IPRdection above the minimum standard of the
TRIPS Agreement, but also provisions of an effectenforcement of these rights, as criminal
prosecution and seizure of goods infringing inttli@l property rights. Counterfeited goods can be
seized at the border as well as in any phase dfstgbution. These provisions should be impleradnt
into the national legislation of all Central Amexitcountries mentioned what will establish the same
conditions for IPRs protection and enforcementm business environment that private subjects find
within the EU, namely - since 2003 - in the areabofder measures. Breaking these commitments
could have trade consequences, as compensati@mhancing tariffs for importation of goods from
the country that does not comply with these commaiitts to the EU market.

The mentioned provisions should concern countedeigoods, as branded clothing,
computers, mobile phones or pirated CD and movssne analystsargue, however, that these
measures could be used also as a basis for samdrelestruction of a good that infringes patent
rights. In this case, also generic medicines aitadelp the poor population of Central America doul
be confiscated, even if such pharmaceuticals ar@used and consumed in countries where the patent
protection of such medicines does not éxist could harm very significantly access to
pharmaceuticals needed for public health protecti@t would not be in conformity with the EU
commitments at the WTO.

The most important trade negotiations in the negioe open with the group of Mercosur
countries. Negotiations started already in 1995,they were interrupted in 2004 due to the lack of
progress in the multilateral liberalization negbtias at the WTO. Mercosur countries, namely Brazil
did not want to commit itself to any market libézation until the results of the WTO talks are clea
In 2010, negotiations have been renewed and direce several rounds of negotiations had been held.

The interruption had been caused also by differents of negotiating parties on the extent of
the future agreement. EU pursued a broad agreem@rering not only trade in goods and services
but also other areas including investment and ptioie and enforcement of intellectual property
rights. Countries of Mercosur, whose economic irgegn did not reach the dept and level as the
EU’s one and in which IPRs protection and enforcgrige— as in majority of developing countries -
less developed, preferred a “classical” trade agee¢ (goods, at certain limit also services).
Moreover, it is evident that Mercosur was concerbgdhe lack of EU exclusive competences for
negotiations on investment and intellectual propeghts, because EU mixed competences in these
fields could have caused difficulties in the ratiion process in all EU-27 member states if a
frangible compromise was reached.

Negotiations on the free trade agreement have mewed in May 2010. As the reason for
renewing them cannot be found in any progress®#fT O multilateral negotiations, it is possible to
assign it to other factors. Among them, the fundatalechange in Common Commercial Policy under
the Lisbon Treaty embeds new competences for & @ir trade related intellectual property rights.
Competences defined as exclusive ones are a mergesbasis for “passing” any future trade

! Cronin, D. Risk of wrongful medicines seizures seeiU-Central America Trade Deal, Intellectual PmbpéVatch, 6.
April 2010

2 Such a case happened for example in 2008 and 20@% The transit of Indian pharmaceuticals on Had been blocked
in the Netherlands although they were in transiiNigeria and to Brazil. It happened due to a complaf research oriented
pharmaceutical industry on infringement of theitgmd rights in Netherlands. This case is now aexutbfor a dispute
settlement at the WTO.
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agreement with IPRs and investment elements thrtluglvhole approval and ratification process in
European Parliament and EU Council. Such a higtbability is very important as the result of
negotiations is a compromise within which differanéas are balanced. The negotiations have been
renewed on a basis of a new goal formulation ofidiiere Association Agreement. It should comprise
mutual liberalization of tradevith goods and services, with respect to sensjiroelucts and sectors

of economy, non-tariff barriers to trade, namelyisay and phytosanitary measures and rules of
origin, investment rules, governmental procurenpeimiciples, fair competition and dispute settlement
system. The key point of negotiations remainedllagtial property rights protectionthe IPR
enforcement is not, however, explicitly stated. ehtided are only geographical indications as one of
the main EU interest.

Conclusion

Intellectual Property Rights, namely their tradpects, are stated as an important part of all
EU strategies. In the framework of the Lisbon agetise rights has been identified as one of the ke
element contributing to the EU competitivenesshim strategy Global Europe is the improvement of
IPRs enforcement stated as one of key goals, angl @i the new strategy Europe 2020 are based on
the IPRs protection and enforcement as well.

International cooperation in the IPRs protectiomd aenforcement at the multilateral,
plurilateral or bilateral level is an important tdo meet strategic EU goals. From the pragmatical
point of view, the EU interests will be more eagilyrsued if IPRs are included into the exclusive EU
competences. It is not yet the actual situation,uader the Lisbon Treaty, the EU exclusive
competences are limited by trade aspects of IRRS. however, a sufficient basis for negotiatioms
trade agreements that include IPRs. Following nevcqdures in trade agreements implementation
into the EU legislation will lead to a common EWvkanamely on the IPRs enforcement that will be
identical in all Member States (EU Regulations).

Until now, only one Free Trade Agreement has ksgned and approved by the European
Parliament according to the Lisbon Treaty. The FHWA - South Korea, enforceable from the 1 July
2011, consists also of chapters with a very sti®iRp protection and enforcement, based on features
of the ACTA agreement that both partners negotiadsdhe EU is negotiating other FTAs with India,
Mercosur, Malaysia, it is highly probable that #€ will pursue the pattern implemented into FTA
with Korea as well. Question arises, however, & BHU partners will accept it. On the other side, it
could be accepted by Canada, as it is an ACTA &ignand should not have any constrains against
IPRs provisions in the future FTA with the EU. BEUipproach on IPRs in the trade negotiations can
become a precedent for the whole field of IPRs, ordy for trade aspects. It will probably affect
negotiations on international agreements on IPRs$eption and enforcement in the WIPO system
(World Intellectual Property Organization).

It is necessary to add, however, that the strengigeof monopoly of IPRs owners is not in
line with some EU international commitments, namelthin development programs. An important
part of these programs is an access to medicirasigh however, undermined by a strong IPRs
protection. IPRs protection and disconnection ténmet users on intellectual property rights graund
could be also a barrier to access to informatiat tould have negative impacts on pursuing a broad
education in both developed and developing wotlds hecessary that the IPRs issue is considered
also from other then trade opinions, for examplemdn Rights and freedom of expression
perspectives, and such a delicate balance shoulkflbeted also in the EU trade agreements.
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